cordmgly, where an
owledges that an
cting in the course

gence clau:ns against the employer are
. :Fevrer, a plaintiff’s claims

:agamst an employer for direct negli-
s gence mcludmg claims for negligence
asal ‘common carrier and negligent
'" 'entrustment, ‘hiring, supervision, and
training were barred in accordance
with the Court’s adoption of the hold-
__--;mg in McHafﬁe v. Bunch, 891 SW.2d
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= “siony in Ferrer v, Okbamicael, 390 P.3d

"".836 (2017), otherwise referred to as
the “preemption rule” or the “majority
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tion rule” Finally, the article will
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address the application of the “pre-
emption rule” in appropriate litigation.

1. Ferver v. Okbamicael,
390 P.3d 836 (2017)

In Ferrer, a pedestrian brought a
negligence action against a taxi driver
and the driver’s employer for injuries
received when the driver struck the
pedestrian as she crossed a street. The
pedestrian sued the driver alleging
negligence and the driver’s employer
for negligence under the doctrine of
respondeat superior. The pedestrian
also directly filed suit against the
employer asserting claims of negligence
as a common carrier and for negligent
entrustment, hiring, supervision, and
training’ In an amended answer to
the complaint, the employer admit
ted that its driver was an employee

acting within the course and scope .

of his employment at the time of the
accident.* The employer then moved
for partial judgment on the pleadings,
secking to dismiss the direct negli-
gence claims against the employer.
The trial court dismissed these direct
negligence claims.’ The pedestrian
then moved to amend the complaint
to add exemplary damages against
both the driver and the employer.®
The trial court denied the motion
for exemplary damages because the
pedestrian failed to allege evidence of
willful and wanton conduct by either

_the driver or the employer. The pedes-

trian then petitioned the Colorado
Supreme Court requesting that the
Court vacate the trial court’s ruling.

In upholding the trial court’s
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ruling dismissing direct negligence
claims against the employer, the
Colorado Supreme Court adopted the
rule in McHaffie v. Bunch, 891 SW.2d
822 (Mo. 1995). McHaffie held thac
“where an employer acknowledges
vicarious liability for its employee’s
negligence, a plaintiff's direct neg-
ligence claims against the employer
are barred”® The Court agreed with
those courts that preclude direct neg-
ligence claims against employers who
acknowledge vicarious liability. The
Court found that because a plain-
ff first must prevail on negligence
claims against an alleged employee
tortfeasor, “a plaintiff has no cause of
action against [an] employer for [direct
negligence] ... unless and until the
employee’s own negligence causes an
accident.”® An employer’s vicarious
liability and direct negligence claims
“are tethered to the employee’s tor

tious acts” 9

The pedestrian also appealed the
trial court’s ruling denying the motion
to add exemplary damages against the
driver and employer. The Colorado
Supreme Court acknowledged that
certain courts have recognized an
exception for direct negligence claims
against an employer where a plain-
tiff secks exemplary damages!! The
Colorado Supreme Court rejected
such an exception and found that “an
exception is not logically consistent




with the rule” The Court also held
that Colorado’s exemplary damages
starute, CR.S. § 13-21-102, “does not
create an independent cause of action,
but merely authorizes increased dam-
ages ancillary to an independent claim
for actual damages.”>

11. Nationwide Analysis

There appears to be a “faitly even
split among jurisdictions in adopting
the conflicting [majority and minority
rules.]” 4

As such, certain opinions have
referred to the conflicting rules as
the “preemption rule” and the “non-
preemption rule”’®  Additionally,
in McHaffie, the Missouri Supreme

Y

Court tecognized that there may be
an exception to the majority rule
when an employer is liable for punitive
damages.’® This exception remains
applicable nationwide even though it
was rejected in Ferrer.!’

a. Majority Rule or
Preemption Rule

Various state courts follow the
majority rule cited in McHaffie. The
Court of Appeals of Maryland (com-
monly called the Supreme Court)
found in Houlihan v. McCall, 78 A.2d
661 (Md. 1951) that “when agency has
been admitted it [is] quite unnecessary
to pursue the alternative theory in
order to hold the corporate defendant
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{liable]. It {1:3] only necessary to prove. -
negligence on the part of the driver 1%
The Supreme Court of Arkansas in.
Elrod v. G & R Const. Co., 628 SW. 2d
17 (Ark. 1982) upholds the tnajority..
rule.’? In Idaho, the Supreme Court:.
agreed with decisions from Arkansas
Florida, Georgia and Maryland ‘in"
affirming the trial court’s dismissal’
of direct negligence claims after an
employer admitted respons ibility for an
employee’s negligence 2 Furthermore; -
in California, the majority rule does
not undermine the applicability of
a comparative fault based system for
allocating tort liability.?!

In addition to state courts, various
federal district courts have upheld the
majority rule.??

b. Minority View or
Non-Preemption Rule

Jurisdictions that have rejected
the majority view and disagree with
the holding in McHaffie v. Bunch,
891 SW.2d 822 (Mo. 1995) “rest on
the proposition that negligent entrust-
ment and negligent hiring, retention,
or supervision are torts distinct from
respondeat superior and that liabil
ity is not imputed but instead runs
directly from the employer to the
person injured.”® These jurisdictions
often recognize the torts of negligent
hiring, retention, and supervision as
separate torts from an employee’s neg-
ligence, and do not therefore preclude
actions for respondeat superior and :
negligent entrustment or negligent
hiring, retention, or supervision.*
Some federal jurisdictions deciding
whether or not to dismiss a plain:
tiff's direct negligence claims against
an emplover, pursuant to state law:
that has not addressed the issue, have
found that direct employer negligence
claims are warranted even wheh the'
employer admits vicarious liability?
For instance, in Kozlov e. Assoc:ated__
Wholesale Grocers, Inc., -:2_014-. WL
1572440 (DNeb. 2014) the United: -
States District Court for the District of :
Nebraska found “[blecausé this Court =
is not persuaded that the Nehraska =




Supreme Court would prohibit a
plaintiff from pursuing independent
'elaims for negligent hiring, training,
Supervision, or entrustment, once a
efendant has admitted responsibil-
ty under respondeat superior ... this
_.__Cdﬁr%".will decline the parties’ joint
suggestion that the Court expand law
o Nebraska by app}ymg precedents
'.from other ]urlsdlcnons

'(D Ne

eml—truc_ h1t a plaintiff with his side
Mireo ‘causing severe injuries. The
_ ff sued the defendant driver for
“neglige and the defendant driv-
"ers employe“for negligent hiring and
__ 2% Defendants argued that
: _'the piamttff could not recover pursu-
ant: o both a theory of respondeat
: supenor and' direct liability. However,
o 'the Unlted ‘States District Court for
~the: ctiof Nevada did not adopt
the majonty view.Z" Instead, the Court
" found that the theories of respondeat
. superiorand d rect negligence addressed
© o similar: Tt ot identical conduct. “[T]
“ihe doctrme of vicarious liability and
- the rore of neghgent hiring and supet-
| vision ‘address different conduct”® As
a tesult, "the cause of action against the
~ employer-is no longer simply derivative
4 oot dependent upon, the negligence

0 of the employee” ¥
FEIRE Pmriék:v ‘FedEx Grounds Package
System Tne, 2010 WL 1981451 (D.
“Mont: 2_010)_ involved a plaintiff who
 was killed when his vehicle was struck
by @ tractor trailer driven by the
_."'defendariii"The plaintiff alleged that
- FedEx was liable for the negligent
~hiring and retention of the defen-
- dant driver. FedEx moved for partial
.- summary judgment asserting that the
- Uplaintiff could not proceed against
. FedEx under a theory of negligent
. hiring and retention because Fed Ex
“+ admitted respondeat superior liability.
- The United States District Court for
. ‘the District of Montana, finding that
the Montana Supreme Court had not
yet determined the issue, ruled that
“[blecause [Plaintiff] has ... asserted a

valid claim for punitive damages based
on FedEx’s alleged conduct in hiring
and retaining [Defendant], it cannot be
said as a matter of law that [Plainti{f’s]
negligent hiring and retention claim is
entirely duplicative of his respondeat
superior claims.”*® Indeed, while this
is an important holding that must be
considered, the court’s ruling is in the
context of a claim for punitive dam-
ages. It appears that a defendant in the
United States District Court for the
District of Montana would still have
a valid argument thac when punitive
damages do not apply, a claim for neg-
ligent hiring and retention should be
dismissed where a defendant employer
has admitted respondeat superiot.

The Tennessee Court of Appeals
considered the “preemption rule,” oth-
erwise known as the majority view cited
above, and the “non-preemption rule”
and held that the majority view was not
in accord with the Tennessee system
of comparative fault.”® Consequently,
in Tennessee, a plaintiff’s claims for
direct neglisence against an employer
who has admitted vicarious liability are
not barred.¥ The Tennessee Court of
Appeals held thar “a plaintiff’s ability
to recover for his or her injuries [in a
comparative fault system] is certainly
impacted by removing an alleged tort-
feasor from the allocation of fault””
Interestingly, the Colorade Supreme
Court in Ferrer analyzed the same
comparative fault argument, regarding
the same system of comparative fault,
and found that “the McHaffie rule is
compatible with Colorado’s cornpara-
tive negligence regime ... [wlhere an
employer has accepted respondeat supe-
rior liability for any negligence of its
employee, the employer is strictly liable
for the employee’s negligence regardless
of the percentage of fault as between
the party whose negligence directly
caused the injury and the one whose

liability for negligence is derivative.”**

111 Practical Application

In those jurisdictions that follow
the majority rule, counsel must proac-
tively seek to dismiss claims for direct

negligence against an employer where it
is admitted thar an employee was acting
in the course and scope of his or her
employment. This is essential in order for
counsel to have grounds to object to cer
tain discovery requests and/or deposition
testimony. To prove claims of negligence
against an employer, plaintiffs often
seek to obtain discovery regarding an
employee drivers’ background, training
and job performance. With the ruling
in Ferrer, defense eo_}msel can. argue such
requests are now irtelevant, beyond the
scope of discovery, and are inadmis-
sible at trial®® Additionally, counsel may
argue that such requests are not propor
tional to the needs of the case, when
considering the importance of the dis-
covery in resolving case issues.® Overall,
the Ferrer decision has great implications
for trucking defense litigation and should
significantly limit the scope of permis-
sible corporate discavery. Counsel should
use this ruling to hinder a plaintiff’s abil-
ity to obtain evidence which is irrelevant
and beyond the scope of discovery rules.
While there are no published cases in
Colorado vet applying Ferrer to permis-
sible discovery, the author of this article
recently argued to a Court that the Rule
30(bX6) deposition of the corporate rep-
resentative of the motor carrier should
not be allowed in light of the Ferrer
decision as the motor carrier has admit-
ted that the driver was operating in the
course and scope of his employment
when the accident occurred. The Court
agreed and declined to allow a Rule

30(b}6)} depusition.

In Colorado, punitive damages
cannot be alleged in an initial com-
plaint. Instead, punitive damages can
only be asserted by filing a motion and
an amended complaint.”” According to
CR.S. § 1321.102(1.5)(a), “lal claim
for [punitive damages] ... may not be
included in any initial claim for relief.
A claim for [punitive damages] ... may
be allowed by amendment to the plead-
ings only after the exchange of initial
disclosures ... and [when] the plaintiff
establishes prima facie proof of a triable
issue” Punitive damages may only be
awarded when the injury complained




of is as the result of fraud, malic, or qualification file, personnel file and/ basis to resist production of these fih_%é__'
willful and wanton conduct.®® Plaintiffs ~ or training file as grounds for punitive which can possibly avoid. grounds " for -
often utilize the motor carrier’s drivers damages. The Ferrer case provides a  punitive damages. <& oo
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